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  IN THE COURT OF THE DISTRICT JUDGE, :::::::::::::::::::UDALGURI. 

Present : Sri P. Saikia. 

   District Judge, 
   Udalguri. 
 

T.S.(M) No.9/2018. 
     

  Smti. Rita Adhikari, 

  W/o- Sri Hem Upadhyaya, 

  D/o- Late Meghnath Adhikari, 

  Vill- No.1 Sapkhaiti, 

  P.S.- Udalguri, 

  Dist-Udalguri, Assam………………................ Petitioner. 

   -Vs- 

  Sri Hem Upadhyaya, 

  S/o- Sri Data Ram Upadhyaya, 

  Vill- Khamtubari, 

  P.S.- Mazbat, 

  Dist-Udalguri, Assam …………….............. Respondent. 

Appearance : 

For the petitioner   : Mr. R. Sarma, Advocate. 

For the respondent : Mr. G. Hazarika, Advocate. 

 

 Date of argument : 18.3.2019 

 Date of Judgment : 11.4.2019 

 

J U D G M E N T 

1. The petitioner, Smti. Rita Adhikari has filed a petition U/S-13 of the 

Hindu Marriage Act,1955, praying for dissolution of marriage between the 

petitioner, Smti. Rita Adhikari and the respondent, Sri Hem Upadhyaya by 

decree of divorce.  
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2.       The petitioner‟s case sans unnecessary details is that both the 

petitioner and the respondent are husband and wife and their marriage 

was solemnized on 24.06.2012 according to the religious ceremonies, 

Hindu rites and rituals prevailing in the society. Initially the relationship 

between the petitioner and the respondent was cordial. But gradually as 

the days rolled on the behaviour of the respondent towards the 

petitioner changes. The behaviour of the respondent was very harsh. He 

is an alcoholic and a man of suspicious nature. He used to rebuke 

petitioner without any reasons and uses filthy languages in 

conversations, He is keeping an adamant attitude. Without listening the 

petitioner and relatives of the family he was indulged in drinking 

regularly. He has no love, affection and interest towards the family. But 

in spite of this petitioner has given her best to lead her conjugal 

relationship with a hope that respondent will realize and reform his 

character in future. But it is never happened as petitioner has thought 

and felt. Ultimately when all the ways and efforts are failed finding no 

alternative petitioner was compelled to leave the marital house and 

return back to her parental house on 12.3.2018 and since then she is 

living with her parents. On 08.04.18 elder members of the family, 

reputed persons of the locality convened a meeting at the residence of 

respondent and finally with the consent and approval of both the 

petitioner and the respondent executed a "SAMAJ NAMA" in presence of 

witnesses to dissolve their marriage. Even after the due execution of the 

said "SAMAJ NAMA" the respondent still often threatening the petitioner 

on mobile phone and will not permit the petitioner to live in peace. He 

used to threaten that he will not leave and spare the petitioner. He also 

threatened with dire consequences. Respondent's acts and deeds are 

cruelty towards the petitioner which created panic, fear and agony to 

the petitioner and ultimately the petitioner compelled to file this suit 

seeking dissolution of marriage. There is no chance of reconciliation and 

reunion between the parties in near future. Therefore, it is a fit case to 
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grant a decree of divorce as the petitioner instituted with cruelty by the 

respondent.  

 

3. The respondent contested the proceeding by filing his written 

statement denying the allegations levelled against him. He contended, inter-

alia, that the instant petition of seeking dissolution of marriage is not 

maintainable against the answering respondent under fact, law and equality. 

There is no cause of action to commence the instant proceeding. The 

petitioner's petition is false, frivolous, vexatious and devoid of any truth and 

merit. Hence, the instant petition cannot be entertained for adjudication by the 

Hon'ble court. The real fact is that petitioner had left marital house on 12-03-

2018 without any lawful reasons.  The respondent denied the statements to 

the effect that even after the due execution of the said "SAMAJ NAMA" the 

respondent still often threatening the petitioner on cell phone and will not 

permit the petitioner to live in peace. He used to threaten that he will not leave 

and spare the petitioner. He also threatened with dire consequences. 

Respondent's acts and deeds are cruelty towards the petitioner which created 

panic, fear and agony to the petitioner and ultimately the petitioner compelled 

to file this suit seeking dissolution of marriage. Due to differences of their 

behavior, nature and thinking the respondent has not seen any option and he 

also thinks and believes that there no chance of reconciliation and reunion 

between the parties in near future.  

4. Upon the contesting pleadings of the respective parties and after 

hearing learned counsel for both the sides, the following issues were settled 

and framed for adjudication in the subject matter in the dispute:- 

 (1) Whether the respondent treated the petitioner with cruelty? 

 (2) Whether the petitioner is entitled to get a decree of divorce? 

 (3) To what relief(s) the parties are entitled to? 
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5.  The petitioner submitted the evidence on affidavit of himself and two 

other PWs. They were cross-examined by the respondent side. The respondent 

side declined to adduce any evidence vide petition No.451/2019 as he has no 

objection if the petitioner is allowed to get the decree of divorce. 

6. I have heard argument advanced by the learned counsels appearing for 

both the sides and assiduously appraised of the evidence on record in its 

entirety.  

7. It is worthwhile to mention that the numbers of conciliation were made 

during the trial of the case but the same fell through.     

 Decision thereon with reasons for decision therefor: 

 (1) Whether the respondent treated the petitioner with cruelty? 

 (2) Whether the petitioner is entitled to get a decree of divorce? 

8. Both these issues framed in the suit are co-related. Hence, for the sake 

of convenience and to avoid repetition of the evidence on record, I propose to 

discuss the issues together.  

9. Both the issues are prime issues as the petitioner has sought for decree 

of divorce primarily on the ground of cruelty. In conformity with the petition for 

divorce the petitioner Smti. Rita Adhikari as P.W.1 has stated that their 

marriage was solemnized on 24.06.2012 according to the religious 

ceremonies, Hindu rites and rituals prevailing in the society. Initially the 

relationship between her and the respondent was cordial. But gradually 

as the days rolled on the behaviour of the respondent towards her 

changes. The behaviour of the respondent was very harsh. He is an 

alcoholic and a man of suspicious nature. He used to rebuke her without 

any reasons and uses filthy languages in conversations, He is keeping an 

adamant attitude. Without listening her and relatives of the family he 

was indulged in drinking regularly. He has no love, affection and interest 

towards the family. But in spite of this she has given her best to lead her 

conjugal relationship with a hope that respondent will realize and reform 
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his character in future. But it is never happened as she has thought and 

felt. Ultimately when all the ways and efforts are failed finding no 

alternative she was compelled to leave the marital house and return 

back to her parental house on 12.3.2018 and since then she is living 

with her parents. On 08.04.18 elder members of the family, reputed 

persons of the locality convened a meeting at the residence of 

respondent and finally with the consent and approval of her and the 

respondent executed a "SAMAJ NAMA" in presence of witnesses to 

dissolve their marriage. Even after the due execution of the said "SAMAJ 

NAMA" the respondent still often threatening her on mobile phone and 

will not permit her to live in peace. He used to threaten that he will not 

leave and spare her. He also threatened with dire consequences. 

Respondent's acts and deeds are cruelty towards her which created 

panic, fear and agony to her and ultimately she compelled to file this 

suit seeking dissolution of marriage. There is no chance of reconciliation 

and reunion between the parties in near future.  

 

10. In her cross-examination she stated that regarding dissolution of their 

marriage they exhibited one “Samaj Nama” on 8.4.18. Though she has 

mentioned in affidavit in chief examination seeking permanent alimony of Rs.1 

lakh from the respondent but she does not claim alimony now as she is earning 

her own income by engaging herself in a dental clinic.  

 

11. PW2, Mohan Kumar Upadhaya and PW3, Dharmalal Giri have supported 

the case of the petitioner in her evidence on affidavit in-chief without any mark 

departure to the contrary. 

 

12. The respondent has declined to adduce evidence as they have already 

dissolved their marriage by executing a “Samaj Nama”.  

 

13. On careful scrutiny of the foregoing discussion of evidence on record in 

its proper perspective what has come to the fore at the threshold that both the 

parties have exchanged serious allegations of cruelty against each other during 
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their marital life. The petitioner has sought for dissolution of marriage on the 

ground of cruelty. On the other hand, the respondent is also agreed to dissolve 

their marriage.  

14. Before adverting to the merit of the case, on the background of the 

evidence adduced by both the parties, it is apposite to mention that the cruelty 

is a ground for divorce under Section 13 of the Hindu Marriage Act, 1955 (for 

short as the "Act"). Section 13 provides, so far as it is material: 

"13. Divorce.- (1) Any marriage solemnized, whether before or after the 

commencement of this Act, may, on a petition presented by either the 

husband or the wife, be dissolved by a decree of divorce on the ground that 

the other party- 

(i) x x x x x (ia) has, after the solemnization of the marriage, treated 

the petitioner with cruelty; or (ib) to (vii) x x x x x x Explanation- x x 

x x x x" 

15.  The word 'cruelty' has not been defined in the Hindu Marriage Act. D. 

Tolstoy in his celebrated book "The Law and Practice of Divorce and 

Matrimonial Causes" (Sixth Edition, p. 61) defined cruelty in these words: 

"Cruelty which is a ground for dissolution of marriage may be defined as 

willful and unjustifiable conduct of such a character as to cause danger to 

life, limb or health, bodily or mental, or as to give rise to a reasonable 

apprehension of such a danger." 

16.   The term "mental cruelty" has been defined in Black's Law 

Dictionary [8th Edition, 2004] as under: 

"Mental Cruelty - As a ground for divorce, one spouse's course of conduct 

(not involving actual violence) that creates such anguish that it endangers 

the life, physical health, or mental health of the other spouse." 

17.  The concept of cruelty has been summarized in Halsbury's Laws of 

England [Vol.13, 4th Edition, Para 1269] as under: 

https://indiankanoon.org/doc/1284729/
https://indiankanoon.org/doc/1284729/
https://indiankanoon.org/doc/590166/
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"The general rule in all cases of cruelty is that the entire matrimonial 

relationship must be considered, and that rule is of special value when the 

cruelty consists not of violent acts but of injurious reproaches, complaints, 

accusations or taunts. In cases where no violence is averred, it is 

undesirable to consider judicial pronouncements with a view to creating 

certain categories of acts or conduct as having or lacking the nature or 

quality which renders them capable or incapable in all circumstances of 

amounting to cruelty; for it is the effect of the conduct rather than its nature 

which is of paramount importance in assessing a complaint of cruelty. 

Whether one spouse has been guilty of cruelty to the other is essentially a 

question of fact and previously decided cases have little, if any, value. The 

court should bear in mind the physical and mental condition of the parties as 

well as their social status, and should consider the impact of the personality 

and conduct of one spouse on the mind of the other, weighing all incidents 

and quarrels between the spouses from that point of view; further, the 

conduct alleged must be examined in the light of the complainant's capacity 

for endurance and the extent to which that capacity is known to the other 

spouse. Malevolent intention is not essential to cruelty but it is an important 

element where it exits." 

18.  In Dr. N.G. Dastane v. S. Dastane, AIR 1975 SC 1534, the Apex 

Court has observed as under; 

"...whether the conduct charged as cruelty is of such a character as to cause 

in the mind of the petitioner a reasonable apprehension that it will be 

harmful or injurious for him to live with the Respondent". 

19.  In the case of Shobha Rani v. Madhukar Reddi, AIR 1988 SC 121, 

the Apex Court has observed as under; 

"Section 13(1)(ia) uses the word "treated the petitioner with cruelty". The 

word "cruelty" has not been defined. Indeed it could not have been defined. 

It has been used in relation to human conduct or human behavior. It is the 

conduct in relation to or in respect of matrimonial duties and obligations. It 

is a course of conduct of one which is adversely affecting the other. The 

cruelty may be mental or physical, intentional or unintentional. If it is 

physical the Court will have no problem to determine it. It is a question of 

fact and degree. If it is mental the problem presents difficulty. First, the 

https://indiankanoon.org/doc/198827109/
https://indiankanoon.org/doc/1100461/
https://indiankanoon.org/doc/932494/
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enquiry must begin as to the nature of the cruel treatment. Second, the 

impact of such treatment in the mind of the spouse. Whether it caused 

reasonable apprehension that it would be harmful or injurious to live with 

the other. Ultimately, it is a matter of inference to be drawn by taking into 

account the nature of the conduct and its effect on the complaining spouse. 

There may, however, be cases where the conduct complained of itself is bad 

enough and per se unlawful or illegal. Then the impact or the injurious effect 

on the other spouse need not be enquired into or considered. In such cases, 

the cruelty will be established if the conduct itself is proved or admitted." 

The Court further observed; 

"The context and the set up in which the word "cruelty" has been used in the 

Section seems to us, that intention is not a necessary element in cruelty. 

That the word has to be understood in the ordinary sense of the term in 

matrimonial affairs. If the intention to harm, harass or hurt could be inferred 

by the nature of the conduct or brutal act complained of, cruelty could be 

easily established. But the absence of intention should not make any 

difference in the case, if by ordinary sense in human affairs, that act 

complained of could otherwise be regarded as cruelty. The relief to the party 

cannot be denied on the ground that there has been no deliberate or willful 

ill-treatment." 

20. Again in A. Jayachandra v. Aneel Kaur, AIR 2005 SC 534, a three 

judge Bench of Apex Court observed that ; 

"The expression “cruelty‟ has not been defined in the Act. Cruelty can be 

physical or mental. Cruelty which is a ground for dissolution of marriage 

may be defined as willful and unjustifiable conduct of such character as to 

cause danger to life, limb or health, bodily or mental, or as to give rise to a 

reasonable apprehension of such a danger. The question of mental cruelty 

has to be considered in the light of the norms of marital ties of the particular 

society to which the parties belong, their social values, status, environment 

in which they live. Cruelty, as noted above, includes mental cruelty, which 

falls within the purview of a matrimonial wrong. Cruelty need not be 

physical. If from the conduct of his spouse same is established and/or an 

inference can be legitimately drawn that the treatment of the spouse is such 

that it causes an apprehension in the mind of the other spouse, about his or 

her mental welfare then this conduct amounts to cruelty. In delicate human 

relationship like matrimony, one has to see the probabilities of the case. The 

https://indiankanoon.org/doc/1178711/
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concept, a proof beyond the shadow of doubt, is to be applied to criminal 

trials and not to civil matters and certainly not to matters of such delicate 

personal relationship as those of husband and wife. Therefore, one has to 

see what are the probabilities in a case and legal cruelty has to be found out, 

not merely as a matter of fact, but as the effect on the mind of the 

complainant spouse because of the acts or omissions of the other. Cruelty 

may be physical or corporeal or may be mental. In physical cruelty, there 

can be tangible and direct evidence, but in the case of mental cruelty there 

may not at the same time be direct evidence. In cases where there is no 

direct evidence, Courts are required to probe into the mental process and 

mental effect of incidents that are brought out in evidence. It is in this view 

that one has to consider the evidence in matrimonial disputes." 

The Court further held; 

"To constitute cruelty, the conduct complained of should be „grave and 

weighty‟ so as to come to the conclusion that the petitioner spouse cannot 

be reasonably expected to live with the other spouse. It must be something 

more serious than „ordinary wear and tear of married life‟. The conduct 

taking into consideration the circumstances and background has to be 

examined to reach the conclusion whether the conduct complained of 

amounts to cruelty in the matrimonial law. Conduct has to be considered, as 

noted above, in the background of several factors such as social status of 

parties, their education, physical and mental conditions, customs and 

traditions. It is difficult to lay down a precise definition or to give exhaustive 

description of the circumstances, which would constitute cruelty. It must be 

of the type as to satisfy the conscience of the Court that the relationship 

between the parties had deteriorated to such extent due to the conduct of 

the other spouse that it would be impossible for them to live together 

without mental agony, torture or distress, to entitle the complaining spouse 

to secure divorce. Physical violence is not absolutely essential to constitute 

cruelty and a consistent course of conduct inflicting immeasurable mental 

agony and torture may well constitute cruelty within the meaning of Section 

10 of the Act. Mental cruelty may consist of verbal abuses and insults by 

using filthy and abusive language leading to constant disturbance of mental 

peace of the other party. 

The Court dealing with the petition for divorce on the ground of cruelty has 

to bear in mind that the problems before it are those of human beings and 

the psychological changes in a spouse's conduct have to be borne in mind 

before disposing of the petition for divorce. 

https://indiankanoon.org/doc/888857/
https://indiankanoon.org/doc/888857/
https://indiankanoon.org/doc/888857/
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However, insignificant or trifling, such conduct may cause pain in the mind 

of another. But before the conduct can be called cruelty, it must touch a 

certain pitch of severity. It is for the Court to weigh the gravity. It has to be 

seen whether the conduct was such that no reasonable person would 

tolerate. It has to be considered whether the complainant should be called 

upon to endure as a part of normal human life. Every matrimonial conduct, 

which may cause annoyance to the other, may not amount to cruelty. Mere 

trivial irritations, quarrels between spouses, which happen in day-to-day 

married life, may also not amount to cruelty. Cruelty in matrimonial life may 

be of unfounded variety, which can be subtle or brutal. It may be words, 

gestures or by mere silence, violent or non-violent. 

The foundation of a sound marriage is tolerance, adjustment and respecting 

one another. Tolerance to each other's fault to a certain bearable extent has 

to be inherent in every marriage. Petty quibbles, trifling differences should 

not be exaggerated and magnified to destroy what is said to have been 

made in heaven. All quarrels must be weighed from that point of view in 

determining what constitutes cruelty in each particular case and as noted 

above, always keeping in view the physical and mental conditions of the 

parties, their character and social status. A too technical and hyper- 

sensitive approach would be counter-productive to the institution of 

marriage. The Courts do not have to deal with ideal husbands and ideal 

wives. It has to deal with particular man and woman before it. The ideal 

couple or a mere ideal one will probably have no occasion to go to 

Matrimonial Court." 

 

21.   In the light of the above decisions what would transpire from the 

evidence of the petitioner that there is no chance or hope of re-conciliation and 

re-union between her and the respondent in near future and, therefore, she 

has given up all hope of happy and peaceful conjugal life with the respondent.  

 

22. The testimony of the petitioner as to her being subjected to mental 

cruelty by the respondent has been corroborated by the testimonies of PW 2.  

23.   Admittedly, the petitioner and the respondent have been living 

separately for about one year by executing a „Samaj Nama” between them. 

Thus, it can be held that the mutual relation between the parties was not 
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normal and this is not a normal wear and tear of married life between the 

parties.  

 

24. The allegation and counter allegation levelled by both the parties in the 

instant case in hand is not an ordinary wear and tear of the family but is a 

serious disorder in the family life of the parties of such a degree that it is 

impossible to live normal marital life by both the parties and in that view of the 

matter, I have no option but to answer the Issue No.1 and 2 in the affirmative 

and in favour of the petitioner. 

 

25. Issue No.3:- To what relief(s) the parties are entitled to? 

            

26. In view of my discussions and decisions on the foregoing Issue No.1 

and 2, I find and hold that the petitioner is entitled to decree of divorce on the 

ground of cruelty. On the other hand, the respondent is not entitled to any 

relief. Hence, the issue No.3 is answered in the affirmative and in favour of the 

petitioner.  

 

27. In the result, the petitioner‟s suit stands decreed on contest without 

costs. 

 

28. Let a decree be prepared dissolving the marriage between the parties.  

                                                                                                 

29. Given under my hand and seal of this court on this the 11th  day of 

April,2019 in the open court. 

 

 

(P.Saikia) 
District Judge, 

Udalguri. 
Dictated and corrected by me 

 

   (P.Saikia) 
District Judge, 

             Udalguri. 
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